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NUCLEAR WASTE/Liability

SUBJECT: Nuclear Waste Policy Act of 1997 . . . S. 104. Bumpers amendment No. 33 to the Murkowski substitute
amendment No. 26.

ACTION: AMENDMENT REJECTED, 24-69

SYNOPSIS: As reported, S. 104, the Nuclear Waste Policy Act of 1997, will set deadlines for the Department of Ener

to meet its contractual obligations to accept and to store at a single permanent repository the nuclear w
generated by the commercial nuclear power industry; that site will also be used to store all Federal nuclear waste. €ongre
selected Yucca Mountain, Nevada, as the site to be considered for the permanent repository. If the President decides that
unsuitable, a timetable for selecting an interim central storage site will be followed; the Nevada Test Site will be s¢hected a
interim site if another interim site is not agreed upon by the President and Congress (the Nevada Test Site is comnubiay refer
as being at Yucca Mountain because it is on immediately adjacent land, and both sites are federally owned). If YuccasMount
approved for a permanent repository, an interim repository will be built at the Nevada Test Site.

The Murkowski substitute amendment would make several compromise changes. Those changes include: lowering the per
tonnage capacity for an interim storage facility; delaying the construction and operation dates; authorizing the Environme
Protection Agency to be involved in setting the radiation protection standard; requiring the Environmental Impact Statement fo
repository to include a generic analysis of the impacts from transporting used fuel to the storage facility; allowing pr#festgto
and local laws only if State intransigence prevented a Federal purpose; changing the user fee modifications; and stiksigrthe p
stating that existing legal rights will be protected and inserting in lieu thereof that it is the sense of Congressdisatitgabn
nuclear waste should be settled.

The Bumpers amendmentvould express the sense of the Senate that the Department of Energy's inability to begin accept
nuclear waste by the contractual deadline of January 31, 1998 is "because of delays arising out of causes beyond tHe cont
without the fault or negligence of the Department of Energy," that the Department of Energy is not contractually liablesfor del
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due to such causes, and that whenever considering an action alleging that the Department of Energy is failing to naietrits oblig
to meet the January 31, 1998 deadline a court should take due account of the fact that the Department of Energy ismot liable f
delays due to such causes.

Those favoringthe amendment contended:

Private building contracts commonly contain clauses that allow delays in construction without penalty if those delayslare beyon
the control of the builders. For instance, if a tornado destroys a project when it is half-finished, a builder's conltyguiotiscisi
him from penalty when he consequently fails to meet the project completion date. The Federal Government puts such clauses into
its contracts as well. The contracts that the Department of Energy (DOE) entered into with utilities to accept nucleamegste ar
exceptions to the rule. They each state that the Government will not be liable for damages caused by a failure of thef@@E to pe
its obligations if such failure arises out of causes beyond the control and without the fault or negligence of the DOE.i¥he DOE
not going to be able to fulfill its obligation under these contracts to begin accepting nuclear waste for storage by9Bthugsy, 1
failure will be for numerous reasons which are beyond its control, including that Congress has not appropriated enobgh funds, t
Congress has passed additional environmental laws that have caused delays, that the Environmental Protection Agency has not met
its deadline for setting radiation standards for a repository, and that the State of Nevada has been slow in issuingthermits fo
proposed site at Yucca Mountain. Despite these facts, one court has already ruled that the DOE must meet the Janudirye 1998 dead
A new court case is pending, in which the utilities are asking that the fees they pay into the waste disposal fund éscpawinto
They are asking for this action based on the contention, again, that the DOE is not living up to its obligations. Wewdoat kno
any reasonable person could come to this conclusion looking at the facts. Therefore, we have offered the Bumpers amendment. Thi
amendment does not presume to tell the courts how to decide the case; it simply points out that the DOE is not resptiratible, and
the contracts say that if the DOE is not responsible then it is not liable. We trust that if the courts look at theeg Veititbethble
to put two and two together. We urge the adoption of the Bumpers amendment.

Those opposinghe amendment contended:

Once upon a time in America deals were settled with handshakes and they were honored. People did not hire lawyers to write
intricate, convoluted documents as a substitute for integrity, nor did they hire lawyers to find loopholes in contradisoSadly,
days are gone. Intricate contracts are written and lawyers twist them in court. In this case, the DOE entered into d@8gacts in
with utilities to begin accepting their nuclear waste for centralized storage by January 31, 1998. Since that timespayitysat
have paid $13 billion to the Federal Government to build a permanent repository. If a permanent repository is not btiitidy that
the Federal Government is still required to begin accepting the waste. Every Senator is aware that the DOE will not lzaent perm
or temporary site for storing nuclear waste ready by the deadline. Our colleagues, in this amendment, state that & of the sens
Senate that the DOE is not to be blamed for this fact, and is therefore not legally liable. This statement is demorestitindy fals
DOE has followed a consistent course of delay since 1982, including by failing to ask for additional funds. In 1984, éng Secret
of Energy affirmed that the Energy Department was obligated to begin accepting spent nuclear fuel whether or not a permanent
disposal facility was ready. Three years went by with little progress. Congress finally acted by designating Yucca Maadajn, Ne
as the only site for the Department of Energy to consider. This action should have prodded the DOE into action buirnistiddyot.
it announced a 5-year delay in building a permanent disposal facility. No request was made for additional funds--the amnounceme
was simply made. In 1989, it took further action by announcing an additional 7-year delay, to 2010. Most recently, it gaid that
not have a completed facility before 2015. Throughout the 1980s and early 1990s the DOE acknowledged that it had a legal
obligation to begin accepting the waste by 1998, whether or not it had built a permanent repository. In 1993, under Ifresident C
it began to hedge, though it still recognized its responsibility. In May, 1993, Secretary O'Leary affirmed that the DOE had an
obligation to electric utilities and their customers, stating that "If it does not have a legal obligation, then it haslaligatiath."
In 1994, though, the DOE reneged. In response to a notice of inquiry, it made the preliminary determination that it dichnot hav
statutory obligation to accept spent nuclear fuel in 1998 in the absence of an operational repository or suitable stgrage facil
court has since ruled that the DOE is wrong. Additional court cases are pending. We think that the courts are perfeatty capable
looking at the pattern of delay by the DOE, and at other delays that have occurred, and at reaching logical judgmentisebased on
facts. Therefore, we have not offered any sense of the Congress amendments stating how we believe the courts should operate. If
we did, we certainly would not offer an amendment like the Bumpers amendment, which falsely asserts that the DOE is blameless
for the delay. We therefore urge the rejection of this amendment.



